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CRIMINAL JUSTICE SYSTEM IN BANGLADESH

The British Ruler in India introduced present Criminal Justice System in 19th Century.  It has been following in Bangladesh.  The system was introduced following the British System of Justice.  In the year 1833 British Parliament passed the Indian Law Commission Act giving power to enact laws for whole India and in pursuance thereof Indian Penal Code 1860 was enacted and effected from 1st January 1862 and it is still the principal enactment with regards to law of crimes.   Thereafter, a procedural law, namely, Criminal Procedure Code was enacted, at first in the year 1861, and lastly it was again introduced with a new name, the Code of Criminal Procedure in the year 1898, which after several amendments is still in force.  The Evidence Act was enacted in the year 1872 and without any substantial amendment it is still in force.  Thus, Criminal Justice System, in line with the British System, was introduced in Bangladesh as well as in other parts of India, in the middle of 19th Century. 

After partition of India, during Pakistani Regime, the same system was followed without making any substantial changes in procedural laws and as well as in substantive laws. 

Bangladesh became independent in the year 1971 and after independence Criminal Justice System was kept intact, which was followed earlier. 

In Bangladesh Criminal Justice is delivered through different courts.  Supreme Court is at the apex Court of the Country, which has two divisions viz, the Appellate Division and the High Court Division.  Supreme Court is created under Article 94 of the Constitution of the People’s Republic of Bangladesh. The Appellate Division has the jurisdiction to hear appeals from judgment, decrees orders or sentences of the High Court Division.  An appeal lies to the Appellate Division   as of right where the High Court Division. 

(a)
Certificates that the case involves a substantial questions of law as to the interpretation of the Constitution or 

(b)
Has sentenced a person of death or imprisonment for life or 

(c)
Has imposed punishment on a person for Act of Parliament may provide for contempt of that Division and in such other cases as.  The Appellate Division may also hear appeals if it grants leave to appeal. 

The Appellate Division has the power to issue such directions, orders, decrees or writs as may be necessary for doing complete justice. 

The High Court Division has jurisdiction to issue different forms of writs and even where it thinks fit issue writ in the nature of certiorari or prohibition. 

The High Court Division has been vested with certain statutory powers of Appellate and revisional jurisdiction over subordinate courts.  It may generally exercise appellate and revisional jurisdiction against any judgment and order passed by the Sessions Judge or Additional Sessions Judge.  It has also inherent power to pass any order as may be necessary to give effect to any order under the Code of Criminal Procedure or to prevent abuse of the process of any court or otherwise to secure the ends of justice. 

The High Court Division exercises supervisory authority over the subordinate courts. 

Other than High Court Division there are two kinds of courts namely (a) Courts of Sessions (b) Courts of Magistrate. 

Courts of Sessions include (i) Courts of Sessions Judge (ii) Courts of Additional Sessions Judge (iii) Courts of Joint Sessions Judge. 

Courts of Magistrates include (i) Courts of Chief Judicial Magistrate/Courts of Chief Metropolitan Magistrate, Courts of Judicial Magistrates of the 1st Class/ Metropolitan Magistrate, Courts of Metropolitan Magistrates/Judicial Magistrate of the 2nd Class and (iii) Courts of Judicial Magistrate, of the 3rd Class. 

Each and every court has been given jurisdiction to try the offences provided in the schedule attached to the Code of Criminal Procedure. 

Area of Bangladesh is divided into 64 districts as each district consists of some thanas or upazillas.  Under the Criminal Jurisdiction of Sessions Division is created for every districts and a Sessions Judge is appointed for every Sessions Division.  All other Courts in a Sessions Division are subordinate to the Sessions Judge or Court of Sessions.  

Courts of Sessions Judge and Courts of Additional Sessions Judge have equal power in trying offences.  Offences punishable with death or imprisonment for life or imprisonment exceeding 10 years are triable by the Court of Sessions Judge or Additional Sessions Judge and a Joint Sessions Judge tries offence punishable with imprisonment not exceeding   10 years. 

Besides the original jurisdictions Sessions Judge has appellate and revisional jurisdiction   over its inferior courts.  Additional Sessions Judge hears only those cases, which are transferred to him by the Sessions Judge. A court of Magistrate tries those offences, which are punishable with imprisonment not exceeding 5 years. (Though there are some exceptions.)

Before November 2007 Courts of Magistrates were not under direct control of the Supreme Court.  They were under the exclusive organ of the Republic.  According to direction made by the Appellate Division, Magistracy has been brought   under the control of judiciary, and the same has been made effective since 1st November 2007. 

In criminal justice system, almost every case goes through three stages, namely, (i)
 investigations, (ii) inquiry and (iii) trial. 

(i)
Investigation - Statutory authority of conducting investigation is mainly given to Police for the offences under the Penal Code except few offences relating to corruption, forgery and etc.   After investigation Police submits its report to the Magistrates of Cognizance Court with a recommendation to try the offence. The Magistrates of Cognizance Courts have powers either to accept the recommendation   of the Police or to reject the same.
(ii)
When a report is submitted to such Magistrates, they take steps for getting the case ready for trial and the steps taken by a Magistrates are being held in the capacity of conducting inquiry and when a case is being ready for trial and it is triable by a Court of Sessions, the Magistrates of Cognizance Courts send it to the Courts of Sessions and if it is triable by a Magistrate, they can take it for trial or can transfer it to nay other Courts of Magistrates for trial. A Sessions Judge on receipt of the case record either tries the case by himself or transfers the case to any Court of Additional Sessions Judge or Joint Sessions Judge. 

(iii)
Trial begins with framing charge and then prosecution examines its witnesses and after examination of prosecution witnesses, the accused is asked on drawing as to whether he admits his guilt, and if he does not whether he will give evidence. If he decides to give evidences, such evidences are recorded and if he does not, a date is fixed for argument. After hearing the arguments of both the parties the judgment is pronounced by the Learned Judge.  

Now, there are three types of trial namely, (a) Trial in the Courts of Sessions, (b) Trial in the Court of Magistrates and (c) Summary Trial. 

Prior to 1982, there was no provision   for holding in-absentia trial i.e., trail court not be held in absence of the accused persons.  In the year 1982, provisions were made for holding trial in-absence of the accused persons, after observing formalities for securing his attendance. 

In criminal trial, presumption of innocence is followed.  Prosecution is to prove its case beyond all reasonable doubt. 

Besides the general courts, some other courts have been created under different special laws; say for example, for trial of the offences against cruelty to women, special courts in the name of Nari-O-Shishu Nirjatan Daman Tribunals have been established. Moreover, there are some stringent provisions for holding trial of some special categories of offence, such as offences under Special Powers Act, 1974 and etc.  Similarly some Speedy Tribunals have been set up for holding trial of offences of heinous nature and time limit has been fixed for concluding such trials. 

In the year 2004, a special statute namely, Anti-Corruption Commission Act, 2004 was enacted for conducting inquiry and investigation of Corruption related offences.  Though the Commission was set up during regime of Political Government but it could not work due to lack of effective measures and pendency of a number of litigations before the Hon’ble High Court Division. During regime of the present Caretaker Government, Anti-Corruption Commission was reconstituted and Commission has already taken some bold steps against corruption.

In fact, there were no effective measures for combating corruption in Bangladesh. In the Penal Code some of the offences relating to taking gratification by the public servants are defined and made punishable. In chapter IX of the Penal Code the offences have been described. At that time it was thought that the public servants in the discharge of their official duties could do corruption. However after the partition of India the prevention of Corruption Act, 1947 was enacted. This act also relates to the corruption by public servants other than public servants people at large, could only be punished for abetment.

Thereafter, Anti-Corruption Commission Act, 1957 was enacted for holding inquiry and investigation by an independent agency and the Bureau of Anti-Corruption was formed. It continued till promulgation of Anti Corruption Commission Act, 2004. In the act of 1957, the Government was entrusted to give sanction for holding trial of the offences there under. The power and authority given to the Government in many occasion were abused for political victimization. The Political Parties and civil societies raised the demand to establish an independent body for investigation of corruption related offences. And in the result, the Anti Corruption Commission Act, 2004 was enacted.

Act V of 2004 provides for establishment of an independent commission having authority to make inquiry and investigation and to recommend trial of corruption related offences.

Now the commission is working to curb the corruption under the law and has the authority to make inquiry and investigation of the offences related to corruption, the Commission also has the authority to ask any person to submit his wealth statement and if the wealth is found to be disproportionate to ones known source of income he shall be liable to be punished for acquiring wealth by means of corrupt.

Separate courts are created for trial of such offences under the Criminal Law amendment Act, 1958. Special public prosecutors have been appointed for conducting cases in the special Courts. 

After promulgation of emergency on 11.1.2007 the Commission has been allowed to function independently without any political interference and as a result it has brought some corrupt persons to task, which could never have been possible in the regime of political Government, since they were thought to be above law.

Police has also got statutory right to conduct certain investigation in case of misappropriation and birch of trust in between the private persons.

In the present drive against corruption by the Anti Corruption Commission, if it is allowed to continue, it shall bring the desired result and it is expected that corruption should be reduced in all sphere of life.

The Justice System of Bangladesh is fraught with delay.  It is a common saying that “the Justice delayed, the justice denied”. Though, various measures, particularly abolition of jury/ assnor trials, commitment procedure, introduction of in-absentia trail time limit for holding investigation and trial, have been introduced but no appreciable results have been achieved.

The main purpose of the Justice System is to ensure justice.  Various measures and reforms have been taken, even though the system fails to meet the aspiration of the people. 

