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Introduction.

Lao PDR is situated in the Southeast Asia. It declared its independence on 2nd December 1975, The country’s territory is 236.820 square kilometers with the population of about 5.900.000 people, there are mainly three ethnic groups ( Lao-Loum, Lao-Theung and Lao-Suong). Lao PDR borders with 5 countries: North with China, South with Cambodia, East with Vietnam, West Thailand and Northwest with Myanmar. Laos is a country with 17 provinces and one capital city (Vientiane Capital City) directly under central government. Below them are districts.

The Government of Lao PDR introduced the New Economic Mechanism in 1980 and since that time the country has been regulated by rule of law. The first Constitution of Lao PDR was promulgated on 15 August 1991 followed by laws in judicial, economic, financial, social and cultural sector and other lower ranking legislations such as Presidential Ordinances and Prime Minister Decrees

I. Structure and Function of the Criminal Justice System.

The main parties involved in Lao criminal justice system are investigation agencies (Police investigation agency, Military investigation agency, Customs investigation agency and Forestry investigation agency), Prosecutor, Judge and defense lawyer. Each has a distinct structure and function (in this report the reporter would present only about Police investigation agency involved in the criminal justice system)

 At the central level, the Ministry of Public Security administers the whole country’s police. The Office of Supreme People’s Prosecutor is the highest state organ of legal supervision with prosecution as its main function, the Supreme People’s Court is the highest judicial organ in the country, Lao National Bar Association is under Ministry of Justice and in charge of the lawyers’ administration and supervision. The police department and bureaus, prosecutor’s office, courts at all various levels and Lao National Bar Association are established to fulfill their respective duties in their own jurisdictions.

INVESTIGATION AGENCIES

Scope of Rights and Duties of Investigation Agencies in Proceedings

	Investigation agency
	Central level
	Local level
	Criminal cases

	Police officers
	Ministry of Security
	Province, capital, district, district chief-town
	General

	Customs officers
	Ministry of Finance
	Province, capital, district, district chief-town
	Within the scope of matters relating to customs, taxes and trade as stipulated by law

	Forestry officers
	Ministry of Agriculture and Forestry
	Province, capital, district, district chief-town
	Within the scope of matters relating to forests, natural resources, the environment and as stipulated by law

	Military officers
	Ministry of Defense
	Province, capital, division, battalion
	Within the scope of matters relating to the army and as stipulated by law


In this paper the reporter would only say about the involving of the police in the criminal Justice process.

A. Police

In the Lao PDR the police investigation agency include the Ministry of Public Security at central level, the local investigation agencies are located in various local public security offices (Capital City, Provinces and Districts).

The Ministry of Public Security is the highest police agency in the country. Local public security agencies are responsible for public security in their respective locality under dual leadership of the local government and higher public security agencies.

Organizational  and Personnel System of the Ministry of Public Security

1. Ministry of Public Security 

· Minister, Vice Minister

· Head and Deputy of Major Public Security Department

· Chief and Deputy of Cabinet

· Head and Deputy Departments, Director and Deputy of Public Security Institute


2. Vientiane Capital City and Provincial Public Security Offices 

· Head and Deputies of Capital City and Provincial Public Security Offices

3.District Public Security Offices

· Head and Deputies


4.Village Public Security Offices 

· Head and Deputies

B. PUBLIC PROSECUTOR OFFICE
1. Function of the Public Prosecutor Office


The Public Prosecutor Office is an executive agency which function is to monitor and control the proper and unified enforcement of laws by ministries, equal ranking agencies, state agencies, the Lao Front for National Construction, mass organizations, social organizations, local administrative authorities, enterprises and citizens, and perform the right to prosecute.

2.
Organizational System of the Public Prosecutor Office


The organizational system of the Public Prosecutor Office is comprised of:

· The Office of the Supreme Public Prosecutor;

· The Appeal Public Prosecutor Office; (North, South and Middle part)

· The Province/Vientiane City Public Prosecutor Office;

· The District/Chief-Town Public Prosecutor Office;

· The Military Prosecutor Office.

The Appeal Public Prosecutor Office, the Province/Vientiane City Public Prosecutor Office and the District/Chief-town Public Prosecutor Office are referred to as local Public Prosecutor Offices.

The organization and activities of Military Prosecutor Offices are governed by separate regulations.

The Offices of Public Prosecutor at all levels comprise a uniform and centralized system under supervision of the Office of Supreme Public Prosecutor.

The Offices of Public Prosecutor at all level conduct their activities independently from administrative authorities in accordant to legal principle, laws and constitution of the country to ensure correct and unified implementation of the law, and carry out criminal proceedings to identify offenses in an urgent, complete and overall manner, bring offenders to face prosecution and ensure proper and fair enforcement of the laws, preventing any evasion from justice and the punishment of innocent persons.

The Supreme Public Prosecutor is appointed or removed by the National Assembly based on the recommendation of the President.

The Deputy Supreme Public Prosecutor is appointed or removed by the President of the State based on the recommendation of the Supreme Public Prosecutor

Public prosecutors and deputy public prosecutors at the appellate level, provincial level, and district level and military prosecutors are appointed, transferred or removed by the Supreme Public Prosecutor.

B. The People’s Court in the Lao PDR
The people’s courts are the judicial organs of the State, which have the roles to adjudicate cases, aiming to educate the citizens to be patriotic to the nation and the regime of the people’s democracy; to protect and maximize the outcomes of the revolution, the political regime, the society and economy, party organs, State organ, the Lao front for National Construction, the mass organization, and the social organization; to protect the legitimate right and benefits of the citizen; to ensure fairness and justice; to maintain the public order and peace throughout society and to increase equity and eliminate and prevent the violation of the laws.

The system of the people court in the Lao PDR comprises:

· The People’s Supreme Court;

· The appellate courts;

· The people’s capital city and provincial courts;

· The People’s district courts

· The military court;

The appellate courts, capital city and provincial courts and The People’s district courts are local courts


The people’s courts make decisions at the following three level:

· At first instance;

· On appeal or at second instance

· On cassation

 The Judicial tribunals made up of the judges of People’s Supreme Court, the judges of the appellate courts, the judges of capital city, provincial and district courts; each such tribunal comprises three judges, one of them taking on the role of presiding judge, and other two as members of the tribunal. The order of each tribunal shall be given effect to in accordance with the opinion of the majority of it members and the deliberation of judicial tribunal shall be secret.

C. Bar Association in the Lao PDR

Lao National Bar Association was established in accordance to the Pry Minister’s Decree No 94/PM Dated 12 December 1992. Lao National Bar Association is under the Ministry of Justice; Licensed lawyers are appointed or removed and certified by Minister of Justice based on the recommendation of the committee of Lao National Bar Association after their 1 year training. As of 2008, there are about 100 licensed lawyers in Lao PDR and few lawyers have standard of legal knowledge and specialize in criminal defense 

Organization Structure of Lao National Bar Association

· Members (Lawyer);

· Lawyer Session;

· Administration and Management Committee;

· Inspection Committee;

II. The Criminal Justice Process

The tasks of criminal justice process are to “guarantee the accurate and timely clarification of the facts of crimes, to apply the law correctly, to punish criminal elements, to safeguard innocent people from criminal prosecution, to educate citizens to observe the law voluntarily and to struggle against criminal conduct actively”. The public security organs are responsible for the investigation of criminal facts and detention of criminals, the people’s prosecutors decide whether or not to arrest suspect, issue warrants to arrest suspects, conduct prosecution work, or initiate public prosecution, while the people’s court are responsible for adjudiction.
A. Investigation

1.
Opening of Investigations

The stage of opening investigations is the first stage in criminal proceedings and is an important stage as an order to open investigations represents the basic legal reference in carrying out the investigations.

Each order to open investigations in criminal cases must be based on the following justifications and basis:

-
Plaints or Reports on Offenses from Individuals or Organizations

Individuals or organizations refer to citizens, party organizations, state organizations, the Lao Front for National Construction, mass organizations, social organizations and enterprises suffering prejudice from an offense or having knowledge of an offense.

Reports may be made verbally or in writing to an investigation agency or public prosecutor office. Officers or public prosecutors receiving such reports are required to establish a written record to be co-signed by the report giving and receiving parties as evidence.

-
Surrender of Offenders

When a person committed a criminal offense, but out of repentance, surrenders himself to an investigation agency or public prosecutor office.

-
Discovery of Traces of Offenses

When investigation officers or inquiry officers of the public prosecutor office or the public prosecutor discover traces of offences, such traces of infraction, victim’s body, damaged materials or illicit materials…

2.
Orders for the Non-Opening of Investigations

Orders to not open investigations may only be issued by the head of the investigation agency or public prosecutor 

Causes for the lapse of criminal proceedings that form grounds for the non-opening of investigations include:

*
Insufficient Facts Indicating Criminal Offenses
Insufficient facts indicative of criminal offenses means that no fact representing a criminal offense has taken place; the plaint or report do not refer to a criminal offense, but to a civil or administrative dispute;

*
Insufficient Components of Criminal Offenses:

-
Object;

-
Objectivity;

-
Subjectivity;

-
Victim.

When any of the 4 above components is missing, a criminal offense does not exist.

*
Prescription of Criminal Plaint

Before issuing an order to open investigations, it must be verified whether the plaint or report is still within the period of prescription. Prescription for criminal plaint is as follows:

-
1 year minor offences;

-
7 years for major offences;

-
15 years for criminal offences;

*
Pardon

When pardon is granted by the session of the National Assembly, no action will be taken against the offender.

*
Children under 15 Years of Age  

*
No plaint is filed by the victim or the victim withdraws his plaint or a settlement is reached between the victim and the accused in proceedings relating to acts that are not considered as major threats to the society as provided under Article 25 of the Criminal Law, such as minor physical injuries or physical injuries not resulting in handicap caused between close relatives, slandering, insults, desecration of corpses or defamation of deceased persons, acts against personal belongings of close relatives, trespass of premises and breach of personal confidentiality.

*
Death of Offender

*
Suspension order or final court decision is issued on the same case:

When a plaint or report relates to a case that is already under process and for which an extinguishment order or final court order is made, the head of the investigation agency or public prosecutor is then required to issue an order for the non-opening of investigations. 

B.
RESTRICTIVE MEASURES


Restrictive measures are measures affecting the freedom and liberty of citizens to a certain level. Therefore, the head of investigation agency or the public prosecutor should thoroughly and objectively study the use of any restrictive measure.

Restrictive measures include:

-
Arraignment;

-
Detention;

-
Arrest;

-
Preventative custody;

-
Provisional liberation;

-
Confinement;

-
Suspension of duties or positions.

1.
Arraignment

-
Arraignment is a restrictive measure to ensure that the arraigned person appears at the set date. The head of investigation agency or public prosecutor may issue an arraignment order only when the summoned person has failed to respond to up to three summons without sufficient justification 

Failure by a suspect or accused to respond to a single summon gives sufficient basis for the issuance of an arraignment order or for the use of other restrictive measures, such as arrest.

2.
Custody

Custody is a restrictive measure applied by investigation agencies or the public prosecutor office to detain a suspect for further interrogation within 48 hours without possibility for extension. Any custody requires a written order from the head of investigation agency or public prosecutor. Where a custody order is issued by the head of investigation agency, the public prosecutor must be notified within 24 hours from custody.

3.
Arrest

Arrest occurs in two cases: arrest in normal cases and arrest in flagrant and emergency cases.

*
Arrest in normal case

The arrest of a person requires a written warrant from the public prosecutor or people’s court, except in case of flagrant offense or in urgent case.

Before issuing an arrest warrant, the public prosecutor or people’s court must ensure two conditions:

1.
The act is a criminal offense for which the law provides punishment by privation of liberty;

2.
There is firm evidence of criminal offense.

Before the public prosecutor issues an arrest warrant, the act must be reviewed to identify whether the components of a criminal offense are complete; and at the same time, it should be reviewed whether the physical evidence, documents or witnesses are sufficiently binding to prove his guilt.

In addition, other conditions must be ensured, such as: the suspect may attempt to evade, destroy evidence, relapse, harm the prejudiced party; witnesses or the suspect may be harmed by the prejudiced party or other persons.

*
Arrest in the case of flagrant offense or emergency case. An arrest in flagrant offense or emergency case may be carried out without requiring a warrant from the public prosecutor.

A flagrant offense is an offense committed by a person in the following conditions:

1.
A person in the process of committing an offense or at the point of having accomplished the offense;

2.
A person having committed an offense and being pursued or a person identified by a witness or the damaged party as being the offender;

3.
A person bearing traces of the offense on himself, in his house or place of work immediately after the offense is committed.

An offense in emergency cases is an offense committed by a person in the following cases:

1.
A person suspected of having committed an offense when such person has a bad police record or uncertain place of residence;

2.
A person suspected of having committed an offense and about to escape.

An arrest, whether in normal, flagrant or emergency cases, must be carried out by investigation officers or inquiry officers through means and forms consistent with the nature of the offense and the reaction of the suspect.

In any case, battery or torture of the suspect during arrest is forbidden. In normal arrests, the suspect must be notified the arrest warrant’s content and the causes of the arrest.

After arresting the suspect, the investigation officers or inquiry officers must report to the public prosecutor within 24 hours and inform the suspect’s family, the agency or enterprise where the suspect works within no more than 24 hours and indicate the place where the suspect is kept in custody provided such indication does not impede the proceedings. After his arrest, the arrested person’s statement must be taken within 48 hours at the latest.

4.
Preventative Custody

Preventative custody is a temporary custody prior to the court’s final decision for the purpose of carrying out investigations.

Preventative custody is not a detention or punishment by imprisonment, but is a measure applied to ensure successful criminal proceedings. Therefore, preventative custody must take place in an appropriate and specific place that allows the accused to exercise his right to defend his case as provided by Article 28 of the Law on Criminal Proceedings. Thus, the suspect should not be kept in custody with other prisoners,

5.
Provisional Liberation

Provisional liberation is the temporary liberation before the court’s decision becomes final from preventative custody in the case of minor offenses after completion of investigation. Provisional liberation requires a written order from the public prosecutor. No provisional liberation may be granted for cases of criminal offense.

6.
Restriction of Premise

Restriction of premise is a restrictive measure to secure evidence in a case by preventing opportunities to destroy evidence or contact other persons to conceal an offense.

A suspect or accused may be kept in a restricted area where he is not allowed to leave his house or another place without authorization from the head of investigation agency or public prosecutor.

The restriction of premise requires an order from the head of investigation agency or public prosecutor setting conditions on the restrained person.

7.
Suspension of Position or Duties

Suspension of position or duty is to suspend the position or duty of a suspect or accused when the offense is related to his position or duty to prevent obstructions to the investigation.

The suspension of position or duty requires a written order from the public prosecutor.

The position or duty suspension order must be sent to the organization of the suspect or accused to actually carry out the suspension.

C. Pre-trail Detention.

After a suspect is arrested, he or she will be detained and the nearby house of detention runs by the local police. The period for holding an arrestee in custody during the investigation may not exceed two months. The police should draft an opinion recommending prosecution or exemption from prosecutor and transfer it to prosecutor at the same level for review within two month of the date of arrest. Where the circumstances of the case are too complicate for the police to conclude its investigation within this period, two more months may be added with the approval from prosecutor.

D. Public Defender System

If a suspect is prosecuted and brought to tail, he or she has right to defend himself and to call upon for the assistance from a lawyer for help. In case the defendant has not authorize any one to be his or her defender, the court will designate a defendant for him. The public defender designate by the court are professional lawyers.

E. Appeals.

Parties or their legal representatives who do not agree with first instance judgments or orders of the local people’s court have the right to appeal to the court of appeal within 20 days and 07 days for the orders, and 2 months for the Judgments of the appellate court or second instance judgment ( final). 

F. Penalties.

Penalties do not only aim to punish offenders, but also to re-educate punished individuals to bear a pure spirit towards work, to comply correctly and strictly with the laws, to respect the discipline of social life, and avoid becoming re-offender.

Categories of Punishment are:

· Principal penalties

1. Public criticism;

2. Re-education without deprivation of liberty;

3. Deprivation of liberty;

4. Death penalty

· Additional penalties

1. Fine (in certain circumstance it might become a principal penalties)

2. Confiscation of items and properties;

3. Deprivation of election right;

4. House arrest;
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