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INTRODUCCION

For many years, the legal system in Paraguay was an inquisitive system. Our procedures were ruled by the Penal Code written by Prof. Theodosius Gonzalez.  In 1997, we started a new era in criminal law, the era that respects human rights, freedom of speech and the due process, which means that all the parts (prosecutor, victim and the suspect of a felony) have certain minimun guarantees, aimed at ensuring fair and equitable outcomes of the legal process, according to the international agreements and the National Constitution of 1992.

As a district Prosecutor, I’m going to introduce you all, to the criminal process in Paraguay and how it works.

HISTORY

In 1989, Paraguay started a slow but steady process of democratization of its Institutions. In 1992 the National Assembly approved a new National Constitution and with it, a Constitutional Republic Program with a new Judicial Power, compatible with the democratic government system.  

The new National Constitution was the beginning of the reform of the Administration System of Criminal Justice. In 1998, the new Penal Code was approved; in July 1999 the new Procedure Penal Code was also approved and finally in November 2000, the Public Ministry Law came into effect complementing the new criminal law order.  

Penal Reform
The 1992 National Constitution takes an important step to assure and develop the democratic process in Paraguay. The Reform of the Criminal Process is based on an oral procedure and accusatory system, respecting all the principles and guarantees of State of Government.

In 1996, the Penal Reform started and concluded in 1999 with a new Penal Code and, in 2000, with a Procedural Penal Code, with very deep changes.  The new procedures demand that the judges, prosecutors, public defenders, lawyers and police departments must be capable in respecting the law and participating, during the process of cultural changes which were transmitted to the new Criminal and Procedural Codes. The goal of the new procedures is to become more transparent and the oral, with  the participation of the citizens. Still, we need to get used to it and be clearer about the  roles, such as that of our own and that of the other actors.
Accusatory System
Since the Constitutional Reform and the new criminal order, the accusatory system replaces, definitely, the Inquisitory Criminal System that goes with the  Constitution of 1992; the human rights and the legal process. Before that, in the former criminal code, the figure of the JUDGE was the only one who assumes all the power in the process.

Those days, when the citizen reported a fact, the judge was the one who started the investigation.  On the other hand, the prosecutor only emitted his opinions, because the final decision, the sentence, was  given by the same and only Judge.

The justice was unpredictable and inaccessible; insecure, without previous trial, without innocent presumption, with very little rights of a defender and limited information for the accused.
The accusatory model begins first with an impartial Judge who dedicates exclusively to judging. Then the Public Ministry as a self government institution plays a leading role, under its own responsibility towards two fundamental parts of the process:
1. Prosecutor Investigation

2. Accusation

So, the Public Ministry investigates until it collects all the evidence needed in order to make an accusation. 
THE PUBLIC MINISTRY


According the Public Ministry law, this Institution represents the society before the jurisdictional Court in order to control the respect and the constitutional guarantee, to promote the public action and to preserve the rights of the Indigenous people. (Law Nº 1562/00-Art. 1)


The National Constitution grants the Public Ministry autonomy and autarchy in order to do all its duties.

The General Attorney and the Prosecutors are the main actors in this new process, determined by the law.
Duties and Attributions of the Public Ministry

· To ensure respect towards the rights and constitutional guarantees, 
· To promote public action in order to protect public and social assets, the environment, and the rights of the Indigenous people,
· To collect information from public servants to carry out their functions correctly,
· Other duties prescribed by the law.
According to the procedure law…


The Public Ministry, through the prosecutors and designated public servants (police, CSI team, forensic, etc.) direct the investigation of criminal facts and promote public action. After bringing all parties together, the procecuter will charge and start the process according to the procedural law and criminal law. Also, it will control the National Police Department and the other functionaries for the time that the investigation is under progress.
NORMATIVE ORDER
	Ley N° 1.562/00
	“The Public Ministry Law”

	Ley N° 1.286/98


	“Criminal Procedure Code” 



	Ley N° 1.160/97


	“Criminal Law”

	Ley N° 1.183/85
	“Civil Code” Common Law


	Ley N° 1689/01


	“Children and Juvenile Code”

	Ley N° 1.444/99


	Transition to the new criminal system

	Ley N° 1.340/88


	Modification and actualization of the Law 357/72 that punishes  the illegal traffic of narcotics and dangerous drugs and other related crimes 


	Ley N° 1.294/98


	“Trademarks Code”

	Ley N° 868/81
	“Industrial Models and Designs Law”


	Ley N° 716/96


	Law punishing  crime against the Environment

	Ley N° 1.015/97


	Law preventing and repressing illegal acts that  lead to legalizing money and goods

	Ley N° 1.016/97


	Legal regulations  for games and gambling

	Ley N° 71/53


	Law preventing and punishing smuggling

	Ley N° 1.084/97


	Law regulating the procedure for judgement and removal of  Judicial Authorities


	Ley N° 1.246/98


	Law regulating organs and human tissue transplants


	Ley N° 978/96


	Migration  Law

	Ley N° 515/94


	Law forbiding and repressing Wood Trafficking

	Ley N° 469/57


	Aeronautical Law

	Ley N° 448/40


	Law preventing and punishing the illegal. Acquisition of  Wealth / illicit enrichment


NATIONAL CONSTITUCION 


The National Constitution of 1992 under the Title II defines Rights, Duties and Guarantees and on Chapter II talks about Freedom and starts giving many regulations such as 
“Every body has the right to be protected for his freedom and security”, 
“No one will be forced either to do things the law does not command nor to do things the law permits”, 
“Slavery is prohibited”, 
“No one will be processed or deprived of his freedom without a legal or constitutional reason”,
 “No one will be arrested with out an order, except if he was caught doing something illegal”. 
“Anybody who has been arrested or apprehended- 
1) has the right to be informed about the charges, to remain in silence and to be assisted by a defender he trusts,
2) The detention must be communicated to his family.
 3) He must have free communication.
 4) He has a right to have an interpreter if it is necessary, 
5) He must be presented in front of a judge within 24 hour from the act of detention”.
This legal regulation also prohibits imprisonment due to debts; to apply the law retroactively except when is in favour to the convicted. No one can do justice by himself and every body has the right to be judged by an independent and impartial Court. 
The most important regulations are the ones that control the process rights by stating:

During the criminal process or in any of those where a person could be sentenced, every citizen has the right:

1. to innocent presumption
2. to be judged in a public trial
3.  to not be sentenced without previous trial, according a previous law, nor special courts of law.

4. to not be sentenced twice for the same felony nor to reopen closed cases
5. to be defended by themself or by a Defender chosen by themself
6. to be assigned a Public Defender by the state, in case the accused does not possess the economical means,
7. to be notified beforehand of the charges and to have access to copies in order to prepare the defence
8. to offer and demonstrate proofs 

9. to not be processed by illegal proofs

10. to ensure that the process will not be secretave for him and will last for the time the law indicates
11. To receive indemnification by the State in case the process was an error.

Finally we have to mention other articles that control the process. Those are:

Art. 18 Of the Restrictions in declarations

No one can be obliged to declare against himself, against his pair/partner or against the person which he/she lives with, and against their parents within the forth grade or consanguinity or second in affinity, inclusive.
Art. 19 Of the preventive arrest

The preventive arrest will only be dictated when it is indispensable during the process. In any case the arrest will last more than the minimal punishment establized for the crime, according to the qualification of the punitive fact made in the respective sentence.

Art. 20 on the object of the punishment

The deprivation of freedom will serve for the rehabilitation of the sentenced and the protection of the society.

Confiscation of goods and forced exile are forbidden.

Art. 21 On the imprisonment of people

Persons that are in jail will be imprisoned in adequate establishments, avoiding promiscuity of sexes. Minors will not be imprisoned with those who have crossed the legal minority age.

The imprisonment of people under arrest will be in different places for those who are sentenced and serving a sentence.

Art. 22 On the publication of process

The publications of judicial process in course will be made without prejudgements.
The processed will not be presented as guilty before the final sentence.

As you can see our Supreme Law, through these articles, controls the process and avoids giving privileges to one of the parties during the process. The intention is to get the truth from the facts in a right way and with all the guarantees, not just punishment, the main goal is JUSTICE.
CRIMINAL CODE – LAW Nº 1160/97
The Criminal Code is a legal body that contains first the basic principles that rules the criminal law, which are.
· Legal Principle

· Reproach and Proportionality Principles
· Prevention Principle
In the Second Chapter, the criminal code talks about the application of the law: 
· Everything that has to do with the law at the time; 
· When the facts are happening in national territory or happening in a foreign country but against our juridical wealth. 
This Criminal Code defines punitive facts and then it starts to define the element of the intentionality as well as negligence, punctually. All these must be considered when the prosecutor analyzes the suspect´s behaviour. We must also consider self defence or other situations like a psychiatric disease or the possibility of acting under the influence of drugs or alcoholic effects.

Another chapter regulates the tentative. When the accused could not get the result of the felony either because he was caught or at the last minute he refrained from doing it. It also regulates the author of the felony, whether he acted on his own or with accomplices or whether he was acting under cover for someone.

There is a chapter that regulates punishment. That could be imprisonment or other measures. They are complementary punishments. 

There is a special part that regulates the punitive facts against:
Life, physical integrity, freedom of sexual autonomy, child abuse, honour, personal assets, life security: environment, family, religion, juridical relationships, documents, economics (taxes), government (security, terrorism, defence, war crime and genocide).
This Criminal code contains what we call “criminal type”. So, as soon as we have been notified of a fact that might produce damages to the society, the prosecutor analyzes first of all, the facts. In order to do it, he analyzes the police report, calls the victim, witnesses and any other elements that might contribute to get the real truth, the truth of the facts. Then, if the prosecutor has reached a conclusion and he has a suspect, he analyzes whether the suspect’s behaviour falls under the description of a criminal type. If it is so, they have a case.
CONCLUSION
The transformation of process of justice finally achieves a legislation according to the democratic values.
This is clearly seen in the object of the punishment: “The deprivation of freedom will serve for the rehabilitation of the sentenced and the protection of the society”. Therefore our Criminal Code does not talk about life imprisonment or death penalty.  The maximum period that a convict can be imprisoned is 25 years.
For minor crimes, we have a procedure that permits a sentence during the preliminary hearing, without going to trial. However, crimes of a higher degree are subject to a trial.

With the former Criminal Code, a process could last almost forever. Today all processes must be ended within four years.
It has been ten years since the new criminal code was implemented, however, we still working on it. The Congress in Paraguay is studying a project of some modifications on both codes.

I particularly believe that the problem is not with the law, but in the person who has the responsibility to apply it.
“Give me honest judges and I will make justice even with the worst Laws”
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