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COUNTRY REPORT

JUDICIAL SYSTEM.-  The Judicial System consists of the Supreme Court and other Courts and Judges as defined by law. The “Consejo Nacional de la Magistratura” selects and appoints Judges. There is a Public Prosecutor and a Public Defender. The Public Prosecutor has the duty to represent the public interest and to defend the rule of law.

ADMINISTRATIVE ORGANIZATION

The Republic of Perú is divided in regions, departments, provinces and districts, as follows:  12 regions and 1 Constitutional province. The regions are Amazonas ( department Loreto), Andres Avelino Cáceres (de Huánuco, Pasco, Junín), de Arequipa (de Arequipa), Chavín (de Ancash), Grau (de Tumbes, Piura), Inca (de Cusco, Madre de Dios, Apurímac), la Libertad (de la Libertad), los Libertadores Huari (de Ica, Ayacucho, Huancavelica), Mariátegui (de Moquegua, Tacna, Puno), Nor Oriental del Marañón (de Lambayeque, Cajamarca, Amazonas), San Martín (de San Martín), Ucayali (de Ucayali) The one Constitutional Province is Callao.

MAIN LAWS AND REGULATIONS

Laws and regulations are published in “El Peruano”, a newspaper founded by Simón Bolívar, an important Latin American hero during the independence wars. Peru is a Civil Law System. Legislation is accessed by year and month. A separate library, similary organized, provides brief summaries arranged by subjet of laws and regulations appearing in “El Peruano”.

MOST IMPORTANT RULES

The Constitutional Process Code law Nº 28237. It was enacted in May 28, 2004, and published in May 31, 2004. It contains process rules to excercise the most important constitutional actions and remedies like, habeas corpus, habeas data and Amparo and acción de cumplimiento is the main remedy to protect most of the rights granted/establish in the Peruvian Constitution according to the Constitutional Process Code or Código Procesal Constitucional”.

THE PENAL CODE

The Penal Code  was enacted in April 3, 1991 and published in April 8, 1991. It was the result of several commissions appointed to revise and improve a previous proyect. The Congress gave authority (throughout de law Nº 25280) to the Executive Branch (President) to act in place of the Congress with the purpose of draftin and enacting a new penal code.

TRANSITION GOVERNMENT

After the transitional government headed by Presidente Valentín Paniagua tookover, the Nation had to deal with an emotionally damaged society whose tragic and painful part needed to be faced. On 4 June 2001, the CVR (Comisión de la Verdad y Reconstruccion) was created by Supreme Decree Nº 065/2001- PCM. The CVR’S main objetive was to establish the causes of the armed conflict, and to investigate and present the truth about the proceding twenty years of political violence.  Commission’s inquiry lasted over two years and was supported by human rights organizations, people affected by the violence and civil society. It was subjected to systematic verbal attacks by political groups, business sectors and members of the Armed Forces. These groups constantly tried to discredith the CVR’S work, in some cases with the intention of maintaining the shield of impunity and minimizing the impact of the Final Report, which was to become a historic tool for examining the roles played by various social groups during the internal armed conflict.

However times are changing. The Sendero Luminoso Maoist guerrillas in the highlands around Ayacucho may well be an isolated movement committed to using violence in the face of oppression and they are certainly inspired by a mestizo intellectual but, out of all proportion to their actual numbers,they are forcing the government to a realisation that the arrogant prejudices of the past must be broken and that drastic and genuine reform is an urgent necessity. 

Since the  government of Alejandro Toledo was facing allegation of corruption and there were ongoing social protests in different parts of the country, so that democratic institutions were in danger. Nevertheless, the report was received with great hope by those who had suffered from the violence.  In the public ceremony marking the presentation of the Final Report, President Alejandro Toledo acknowledged the CVR’S work and promised to follow its recommendations, oversee reparations for the victims and strengthen human righs through democratic institutions.

During the process of transition there was great hope that the truth would be revealed and justice done.  Human right organizations and people affected by political violence saw the creation of the CVR ( Comisión de la Verdad y Reconstrucción) as a chance por truth and justice, which had been denied them for more than twenty years.



This hope was based on the fact that the CVR was not only supposed to explain the circumstances that led to the conflict, but was also mandated to collaborate with the justice system to shed light on human right violation carried out both by militant groups and state agents and identify the perpetrators and the whereabouts of the victims.  This generated a climate of high expectation among thousands of families and victims of the violence, who had long suffered uncertainly about their cases.  These sectors of civil society led by the Civic Movemente Against Impunity protested at the national level against the “Self amnesty laws”.



The day that CVR President Salomón Lerner delivered the Final Report to the President of the Republic Alejandro Toledo, marked the end of one phase and the beginning of another.



It also constituted a public demostration of the pain and horror of the twenty long years of internal conflict.  During his speech on the occasion, Lerner’s choked voice expressed a mixture of anguish and revulsion at the number of victims of the “irrational” violence that devastated Perú.  Indeed, the probable number of victims exceeded 69,000 Peruvians who died or were disappeared by insurgent organizations (55.5 % of the victims) or State agents (44.5%).  Most of Those victims were quechua speakers.  This figure rules out the military’s claim that the deaths attributed to its agents were mere errors or excesses.  Rather, it points to the responsability of civil authorities and senior members of the Armed Forces for authorizing in certain areas and at certain times, widespread and/or systematic violations of human rights that constitute crimes against humanity as well as breaches of International Humanitarian law.

THE ROLE OF CRIMINAL JUSTICE IN THE TRANSITION TO DEMOCRACY.

CRIMINAL JUSTICE AND STATE PERPETRATORS.


The Judiciary’s  role in transition to democracy is a central one. After a period of abuses, it functions as a democratic counterweight; judicial control to guarantee access to rights is essential, since periods of abuse are usually characterized by an excecutive branch out of control and a system indifferent to the victims’ rights.  The voice of a State institution whose main goal is to ensure and guarantee individual right in the face of abuse is crucial to rebuilding confidence in democratic institutions.



The Justice System has a special role to play in the transition to democracy.  Under the rule of law, criminal justice is one of the most important bulwarks against the powers of the State.  The monopoly of force is not only designed to mediate violence among individuals, but also to rationalice its use by the officials responsible for ensuring the law is a obeyed.  Just as with the justice system’s in general vis a vis other branches of government, the criminal justice system’s quint essential mission is to administer and control state violence and it is essential to effectively rebuild confidence in the existence of limits to state power. In any conflict in which abuses have been committed or allowed by State authorities, expectations are naturally placed on the criminal justice system because it is expected to exercise violence rationally.  Without judges, there are no limits, and without criminal judges in particular, there are no clear limits to the powers of the punitive agencies of the State.

REDESIGNING PERU’S CRIMINAL JUSTICE SYSTEM


As with many other Latin American Countries, Perú is in the process of transforming its criminal justice system from an inquisitorial one to a more adversarial system.  Beyond the changes in procedural law, the Peruvians are in the midst of creating a variety of new institutions such as a Public Defender service and a Public Prosecution Office.

SUPERIOR COURTS OF JUSTICE OF PERU

The Superior Courts of Justice of Perú are the second highest courts of the judicial system of Perú.  It is only second to the Supreme Court.  There is one Court for each judicial District which more or less correspond with each of the 25 Regions of Perú.  A Superior Court is subdivided into smaller courts according to its speciality:

Civil Courts: have jurisdiction over topics relating to civil rights excluding Family law. 

Criminal Courts:  have jurisdiction over crimes and other topics relating to Criminal law.

Labor Courts:  have jurisdiction over topic relating to Labor law.

Family Courts:  have jurisdictions over topics relating to Family law.

Commercial Courts: have jurisdictions over topic relating to Commercial law. 



Courts that receive cases from more than one speciality are called Mixed Court.  In a Superior Court, when there is no determined court for a case, and there are no mixed courts in the superior court as well, the case falls under the jurisdiction of a Civil Court, with the exception of criminal cases which must be tried in a criminal court.



Few cases originate in superior courts, so for this reason the act mostly as Courts of Appeals.  Under Peruvian law, a double instance only exists in the case that a case ascends to the Supreme Court. Those cases receive a double instance in a Superior Court according to the abrogation doctrine.

ORGANIZATION AND FUNCTION



Each Court is made up of five justices, one of them being the President of the Court.



The President of the entire Superior Court is elected between the presidents of each individual court.  Each Superior Court has a different amount of courts.



For a court to make a decision, four of the five votes must be necessary.  If the four votes are not obtained, and act which is called a discord occurs in which a member of  another court (in the same superior court), gets a sixth vote.  If including the sixth vote, the decisión does not obtain six votes, a seventh vote from a member of another court is given which is when the resolution must be passed.

MODERNIZING THE JUSTICE SECTOR IN PERU



The Judicial System in Perú has gained independence since the end of the  Fujimori administration and there is now executive support for modernizing the judicial system.  The Project seeks to identify and cultivate demand for reform from within Perú’s Judicial System, and to provide technical assistance responsive to local iniciative and ownership.  Specially, the project has worked with counterparts to.


-
Establish career systems for justice system actors.

· Improve the efficient processing of criminal cases, including the implementation of a new criminal procedure Code.

THE ROLE OF CRIMINAL JUSTICE REFORMS IN ENHANCING ACCESS TO JUSTICE.


Criminal Justice reform should have a direct impact on the disenfranchised.  The introduction of orality with more adversarial system replacing the traditional inquisitorial written systems is meant to ensure a more transparent, fair, and efficient process.  Under the new systems, case backlogs should diminish, defendants should spend less time in pre- trial detencion, and both defendants and victims should have greater protections in and access to the proceeding.  Some countries have implemented programs to provide support to victims as they present their cases and go through the criminal justice process.  Some reforms provide victims or, in some cases involving human right or the public interest, nongovernmental organizations with a formal role in the proceeding.  Since  most victims and defendants come from the disadvantage sectors of society, these reforms should have a favorable impac on their access to justice.



Criminal justice reforms have led to the estableshment or expansion of public defender programs.



Despite their many limitations, these programs constitute on important advance in providing representation to indigent defendant.  In most Latin American countries, public defenders offices lack adecuate resources and staffing.



Usually the newest institution in the justice sector, the public defender’s office is likely to be the institutions that receives the least national and international support during implementation of criminal justice reforms, which tend to give priority to the judiciary and to prosecutors.  Nonetheless; in some countries, public defenders have taken an active role in advocating for due process rights for those accused of crimes.



Civil society organizations have played an important role in preparing proposals providing information, winning legislative approval, and implementing criminal procedure reforms.

 ALTERNATIVE DISPUTE RESOLUTION JUSTICE AT THE LOCAL LEVEL, AND LEGAL EMPOWERMENT.



Alternative Dispute Resolution (ADR) mechanisms have been widely introduced throughout the region both to reduce court caseloads and as a means to increase access to conflict resolution mechanisms, particulary for individuals who would be unlikely to have access to the justice system.  In this context, ADR mechanisms can provide a conflict resolution service that teh State is unable to provide through its court system.



A mini-trial es particularly useful in resolving business disputes.  It is a voluntary and private process of dispute resolution in which counsel for the parties are given the opportunity to present a summary of proofs and argument to an impartial third party who may have expertise in the area and who renders a decision based on the proofs presented.  The presentation is made within an agreed-upon time frame and is made before top management representatives or individuals who have settlement authority.  The parties may select the neutral, whose decision is not binding but, rather, is advisory and intended to assist the parties in reaching a mutually acceptable agreement.  Sometimes the parties negotiate after the case is presented but before hearing the neutral’s evaluation; sometimes ther negotiate after.



This process is both structured and flexible.  The structure comes from the history of the process itself, as well as from the procedural agreement that the parties sign when they enter into the mini-trial process.  The flexibility comes from the parties’ ability to design the process to meet their particular needs.  It is private and, if successful, results in a contractually binding agreement.



The concept underlying the minitrial is that it provides each business executive with a crash course in the merits of the dispute- a brief, but firsthand view of the best case that can be put forward by the attorneys for both sides, supplemented, if necessary, by the views of a neutral.  Armed with this information. As well as their knowledge of the business relationships of the parties, the executives are equipped to negotiate a resolution of their dispute that makes business sense.



“The minitrial captured the imagination of corporate executives, at least in part because it put them rather than their lawyers in control of the outcome.... It turns legal disputes into business decisions”.  In business disputes the process can take a variety of forms:



The companies involved may decide to use a neutral person simply as a referee, or they may ask for an opinion about how the case would fare in court. Or the parties may ask the person to become actively involved in mediating a resolution.  Finally, the principals may decide to dispense with an outsider completely and preside over the minitrial themselves.”



Many lawyers like the mini-trial process because they still have the opportunity to use their repertoire of persuasive advocacy skill, which can be inhibited in mediation.



Some have called this process an “information exhange,” rather than a mini-trial, because the former seems more descriptive.  And it has its limitations.  “A minitrial is not suitable for every case, particularly those with high emotional stakes and those that involve a legal issue for which the parties want an interpretation of a statute or a binding precedent.  These cases may best be resolved in court.”



 In Perú, civil society organizations have worked on strengthening community level justices of the peace.  Now many Superior Courts demostrate interest in improving Justice of the Peace Courts in their respective jurisdictions.



A new official commission for justice reform in Perú- CERIAJUS, has brought together representatives of civil society with officials such as the President of the Judiciary, the Attorney General, the President of the National Judicial Council, in orden to reach consensus proposals for reform that take into account all aspects of the justice system.

NEUTRALITY

WHAT IS IT?



Neutrality in mediation is the ability to moderate between individuals in conflict without demonstrating bias in favor of or against any disputant or their interests.  While no one can be completely neutral, it is extremely important to remain as neutral as possible when serving as a mediator.  It is not the mediator’s position to judge the case, the parties or their actions, except as to behavior that negatively affects the mediation process.  It is the parties’ dispute and they will create their own solution, with the mediator’s asistance and guidance.



The mediator may find that he dislikes one or both of the parties.  It is essential, however, that his demeanor and language remain non-judgmental.  If the mediator finds it impossible to remain neutral and the parties or their conflict engenders very strong feelings or reactions in the mediator, it is best to withdraw as the mediator.  To do otherwise would be a disservice to the process and the disputants.



To remain neutral requires constant vigilance on the part of the mediator.  “Value systems are filled to overflowing with prejudices, opinions, and pre- conceived ideas.  Constant vigilance is required so as to not manipulate disputants to a settlement according to what mediators think it should be.”

POWER IMBALANCES



A secondary issue in neutrality is dealing effectively with power imbalances between the disputants.  It may appear to the mediator that there is a serious power difference between the parties.  The first step is to determine whether that is the mediator’s perception or whether there is in fact a serious power imbalance between the parties. The meek, quiet person is not always weak.  Nor is the loud boisterous person always strong.  The Second step is to determine whether the power imbalance will adversely affect the mediation.



Some writers in this area believe that a mediator should not attempt to balance the distribution of power between parties because that would influence his neutrality or appearance of neutrality.  Others say, however, that some power imbalances can be dealt with by having the parties consult counsel or other support, or by deeply questioning the “weaker” person to encourage them to play a stronger role.  The latter is usually done in caucus.



Any attempt by the mediator to balance the power between parties must proceed with care, particularly in interpersonal disputes where the parties’ relationship will continue after the mediation.  This relationship existed prior to the mediator’s intervention and will continue afterwards, without the intervention of the mediator.  A mediator should be mindful of this.

SUPREME COURT OF PERU



The Supreme Court of Justice is the highest judicial court in Perú.  Its jurisdiction extends over the entire territory of the Nation.  It is headquartered in the Palace of Justice in Lima.



The Supreme Court is composed of three supreme sectors:

· Civil Sector.  Presides over all topics related to civil rights and Commercial Law.

· Criminal Sector.  Presides over all topicsv relating to criminal law.

· Constitutional and Social Sector.  Presides over all topics relating to Constitutional Rights and Labor Law.  Integrated into the Supreme Court are the Supreme Speakers, who substitute the Supreme Speakers in case of absence.  The Supreme Speakers are distributed into each one of the supreme sectors that the law establishes.  The President of the Supreme Court and the Chief Speakers of the Office of the Control of the Magistrature are not integrated into any supreme sector.  The Supreme Courts consists of three Permanent Supreme Sector (Civil, Criminal, and Constitutional and Social) each supreme sector has five Supreme Speakers who elect a president within each other.

The Constitution guarantees the right to the double instance which the Supreme Court recognizes.  In ivent that this right is failed, the appeals in the processes that interpose before the superior sectors or it is brought before the Supreme Court.  The abrogation doctrine is also recognized by this court.  



P E R U

AREA: 496,225 sq mi.

POPULATION: 24,981,000.

CAPITAL: LIMA ( metro pop. 10 million).

RELIGION: Roman Catholic.

LANGUAGE: Spanich, Quechua, Aymara.

LITERACY: 90 %

ECONOMY: Mining, petroleum, fishing.

Insensitivity to native practices has a long history in Perú. In 1531 Francisco Pizarro, an illiterate Spanish soldier, set sail from panama with 180 men and 37 horses to conquer Peru for its gold.  Seven months after his arrival Pizarro went to Cajamarca to confront atahualpa, the Inca, or ruler, of an empire that stretched 2,500 miles down the continent’s west coast- and a direct descendant of the sun god.  Atahualpa was easily taken prisoner.  Thugh he gave the conquistador a vast amount of gold and silver in exchange for his release, the Inca was garroted- after being baptized.



Even after the total subjugation on Peru was accomplished in 1572 and most of the Inca’s gold and silver treasures had been found and melted down, rumors persisted that somewhere beyond the Andes lay a land so rich in gold that its king, whom the Spaniards came to call El Dorado, or the Gilden Man, bathed in gold dust.  The myth of El Dorado was probably passed on to the Spaniards by the Inca, who had their own legend of a city of gold in the jungle called Paititi.  It is a most durable legend.

Machu Picchu was unknown to the modern world until 1911, when Hiram Bingham, a Yale history professor whose espeditions were later funded by the National Geographic Society, stumbled across its grass- covered terraces and tumbledown walls.  The lost city has been almost entirely excavated and reconstructed, yet even now little is understood of Machu Picchu.



It is not surprising that the Spaniards never found it.  From below, one would hardly guess that cradled in the lofty peaks was a city of such sophisticated design.   Machu Picchu has a number of structures suggesting that the city was built as much for ceremonial purposes as for strategic ones.  Building identified by some modern astronomers as the Temple of the Sun.  A deep groove, carved into the surface of a massive rock altarpiece, is precisely aligned with the rising point of the sun on the morning of the June solstice.



PERU,  more than any other South American country, was the crucible which nourished one of the world’s greatest and most fascinating civilisations, and as far as we know, it did this without any contact with simultaneous developments in Europe, Asia and Africa.  The Inca are the most well-known of the branches of this civilisation but there are many others whose origins go back into the mists of time and whose ruins dot the Peruvian countryside.  No other South American country can compare with Perú as a ruin-hunter’s paradise, and thousands of travellers make the journey there every year in search of the legend which these people left.  Indeed the legend is alive and well and no- one who sets eyes on Machu Picchu, the Nazca lines, Chachapoyas, the Noche pyramids or the vast adobe ruins of Chan Chan is going to go away disappointed.

